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Ideal Crane Rental is your full service lifting specialist. 
We offer a variety of services needed for contractors and 
subcontractors to get the job done right, on time and on 
budget. We have an extensive inventory of equipment for 
rental or sales including cranes, forklifts, scissors lifts, 
boom lifts, carrydeck cranes and attachments. As well,  
we have experienced technicians, parts and trucking to keep 
your job moving. As a family-owned business with over  
45 years of experience, you can be sure our friendly, efficient 
and well-trained staff will treat you like one of our own.

CONTACT
MADISON 608.241.4092 • 800.825.0640
MILWAUKEE 414.463.5438 • OSHKOSH 920.235.2411
LACROSSE 608.784.4862 • GREEN BAY 920.235.2411 
TOMAHAWK 920.235.2411

idealcranerental.com
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CRANES • FORKLIFTS • MANLIFTS • TRUCKING • SERVICE • SALES • RENTALS

907550_Ideal.indd   1 4/9/18   7:36 PM



MERIT SHOP CONTRACTOR JULY /  AUGUST 2019  |   3

Website: www.abcwi.org
ABC National: www.abc.org

Postmaster, send address changes to:

ABC of Wisconsin, 5330 Wall Street, 

Madison, WI 53718

Merit Shop Contractor Wisconsin is 
published six times annually by  
Associated Builders and 
Contractors of Wisconsin, Inc.
(ISSN# 10642978)) 
5330 Wall Street, Madison, WI 53718. Periodicals Postage 
Paid, Madison, WI and other additional mailing offices.  
(UPS 340-650). Subscription price is $50 per year.

President and Publisher: John Mielke
Managing Editor: Kyle Schwarm
Associate Editor: James Debilzen
Art Director: Jayne Laste Design Solutions LLC

For membership information, contact 
Deanna Regel at ABC of Wisconsin 
608-244-5883 or fax 608-244-2401

CONTRACTOR
MERIT SHOP

TABLE OF 
CONTENTS
JULY / AUGUST 2019

 5 President’s Message  
  Member Legal Education
  Service gets an update

 6 Is That Legal? 
   Your questions, our attorneys,  
  no cost to you. 

 8 PLA Neutral 
  How Taxpayer-Funded projects  
  aren't always so transparent

 13  Event Reminders 

 14  Three Truths 
  To be a faithful jurist 

 16 Marijuana 
  The impact of shifting legal  
  status of marijuana on Wisconsin

 18 Company Sponsored Events 
  In the ‘Me Too’ era

 22 Associated Builders and 
  Contractors New Members

www.facebook.com/abcwi

www.linkedin.com/company/
abc-of-wisconsin

twitter.com/ABCofWisconsin

YouTube.com/TheABCWI

ABCWisconsin

CONTRACTORS 
NAVIGATE THROUGH 
CANNABIS, ‘ME TOO’ , 
TRANSPARENCY  ISSUES

IS THAT 
LEGAL?



Property and casualty coverages are underwritten, and safety services are provided, by a member of the Sentry Insurance Group,  
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If you’re a commercial contractor, we can 
design construction coverages just for you. 
We’ll provide:

• Experienced safety services

• Knowledgeable claims staff

• Local underwriting

Building protection 
for your business

We’re proud to be ABC-endorsed, and we look forward 
to building a relationship with you. Let’s talk. 
sentry.com
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“THE KEY TO 
AN EFFECTIVE 
LEGAL 
EDUCATION 
SERVICE IS 
UNDERSTANDING 
WHAT IT 
PROVIDES 
MEMBERS.”

Member Legal Education 
Service gets an update

FROM OUR PRESIDENT

BASED ON MY INTERACTIONS WITH ABC MEMBERS 
over the years, I can appreciate that running a contract-
ing business is not easy. Contractors face a myriad 
of challenges, many of which you can handle; others 
require assistance. 

Legal issues often fall into those challenges that 
require assistance. This is why our chapter places 
a strong emphasis on the Member Legal Education 
Service. Over the past several months, our chapter 
evaluated the current service and is instituting some 
improvements to ensure relevancy and access for 
members.

Our review of the service revealed that the types of 
legal issues our members are facing have changed 
significantly over the past few years. Fortunately, our 
membership today includes many top-notch legal firms 
with experts in the construction industry who are willing 
to participate in the Member Legal Education Service 
across all these various legal areas. For more details, 
please see the two-page spread in this issue of the 
Merit Shop Contractor. 

The key to an effective service is understanding what 
it provides members. Members are granted the first 
call or contact for each legal problem they encounter. 
However, in defining a “legal problem,” it is important 
to remember the limits the IRS has imposed on the 
service. ABC may provide education to the industry, but 
it may not provide individualized legal services. If it does 
provide individualized legal services, ABC could lose its 
status as a nonprofit association.

So, it is important to keep in mind that the calls are for 
general education only. It is not legal advice or counsel-
ing, but more to ask a question and get an answer 
regarding a legal matter. Calls are limited to an hour. If a 

member has already been educated on a particular type 
of problem, there is no justification for a second “first call” 
on a similar or related problem. Those are matters which 
are beyond the scope of the first call service.

To use the service, the chapter prefers you contact 
our office first at 608-244-5883 or 800-236-2224. Often, 
chapter staff can assist members with the issue and will 
determine whether or not the matter is appropriate for 
the legal education service. This also provides the chap-
ter an opportunity to be informed of issues members are 
experiencing, which helps shape educational programs 
and content we share with other members. Perhaps 
even more important, we must keep the lines of com-
munication open between members and the attorneys, 
so members know what they are getting as part of the 
service and for what they can expect to be charged.

Our member legal firms are limited on the services 
they may provide on first contacts. For example, they 
may listen to the description of the problem and the 
related factual situation; they may describe the legal 
implications of the problem; and they may describe 
options available to you for solving that problem. They 
may not, however, as part of the service, actually help 
you put into effect one or more of the options to solve 
the problem. 

Legal firms may be retained by members to deal with 
the issue to a greater extent, but members are under 
no obligation to retain firms. You are free to retain the 
attorney of your choice.

We will never be done enhancing this legal education 
service. I’m sure at some time in the future, we will do 
another evaluation and make adjustments to keep this 
valuable service relevant to your challenging work.  

— John Mielke
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IS THAT LEGAL ...

Free legal education for 
ABC of Wisconsin members
Talk to some of the industry’s best attorneys at no cost to you 
with ABC of Wisconsin’s Member Legal Education Service*. 
ABC members are entitled to a free call for legal education on a 
specific issue and are not limited by the number of issues they can 
call about.

The process is simple. Contact ABC of Wisconsin at 608-244-5883 
or 800-236-2224 and chapter staff will help you determine if a 
free legal call is necessary and which attorney can best answer 
your question.

Your questions, 
our attorneys,
no cost to you.

* Federal law prohibits ABC of Wisconsin from providing specific legal advice for free, but this service enables members to 
better understand their legal issue and potential solutions. Call ABC of Wisconsin at 608-244-5883 for more information.

Member attorneys answering 
your legal questions:

Area of the Law:  
E-Verify; 
Wage & Hour; 
Employment 
Discrimination

Troy Thompson
Axley Brynelson, LLP
MADISON

Area of the Law:  
Transporation; 
Federal Projects; 
Alternative 
Delivery Methods; 
Bid Protest, 
Disputes & 
Mistakes

Saul Glazer
Axley Brynelson, LLP
MADISON

Area of the Law:  
Environmental; 
Real Estate; 
Land Use & 
Development

Patrick Stevens
Axley Brynelson, LLP
WAUKESHA

Area of the Law:  
Employee 
Handbooks, 
Policies & 
Procedures; 
Davis Bacon/
Prevailing Wage; 
Union Organizing

Doug Witte
Boardman & Clark, LLP
MADISON

Area of the Law:  
Construction 
Contracts; 
Construction 
Liens;  
Real Estate

Todd Jex
Crivello Carlson, S.C.
MILWAUKEE

Area of the Law:  
E-Verify; 
Employment 
Hiring, Discharge 
& Discipline; 
OSHA

Bob Sanders
Husch Blackwell, LLP
MILWAUKEE

Area of the Law:  
Insurance & 
Surety; 
Dispute 
Resolution; 
Construction 
Contracts

Joshua Levy
Husch Blackwell, LLP
MILWAUKEE

Area of the Law:  
Union Organizing, 
Hand Billing, 
Pickets & Strikes

Daniel Barker
Jackson Lewis, P.C.
MADISON

Area of the Law:  
Employee 
Handbooks 
Policies & 
Procedures; 
Hiring, Discharge 
& Discipline; 
Wage & Hour

Mark Johnson
Ogletree, Deakins, Nash, 
Smoak & Stewart, P.C.
MILWAUKEE

Area of the Law:  
OSHA; 
Employment 
Discrimination

Joe Gumina
O’Neil, Cannon, Hollman, 
DeJong & Laing, S.C.
MILWAUKEE

Area of the Law:  
Construction 
Liens;  
Insurance & 
Surety;  
Dispute 
Resolution

Steven Slawinski
O’Neil, Cannon, Hollman, 
DeJong & Laing, S.C.
MILWAUKEE

Area of the Law:  
Independent 
Contractor; 
Environmental

Jake Curtis
von Briesen & Roper, 
S.C.
MILWAUKEE

Area of the Law:  
Wisconsin Public 
Projects; 
Transportation

Rebecca Roecker
von Briesen & Roper, 
S.C.
MILWAUKEE

Area of the Law:  
Alternative 
Delivery Methods; 
Bid Protests, 
Disputes & 
Mistakes

Area of the Law:  
Land Use & 
Development; 
Wisconsin Public 
Projects; 
Federal Public 
Projects

Andy Phillips
von Briesen & Roper, 
S.C.
MILWAUKEE

John Behling
Weld Riley, S.C.
EAU CLAIRE

Area of the Law:  
Independent 
Contractor; 
Davis Bacon/
Prevailing Wage

Stephan Weld
Weld Riley, S.C.
EAU CLAIRE
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By Kyle Schwarm — ABC of Wisconsin Marketing & Communications Director

HOW TAXPAYER-FUNDED 
PROJECTS AREN’T ALWAYS 

SO TRANSPARENT 

PLA
NEUTRAL

hat does the selection of 
a developer for the Judge 

Doyle Square project in 
Madison have to do with 

bidding on highway projects? 

The process the Madison Common Council 
followed on the controversial Judge Doyle Square 
(Block 88) project last month is a good example 
of what can happen when the lowest responsible 
bidder is not the construction delivery process used 
on public projects. 

Madison Common Council and PLA Neutrality
Several developers responded to a city request 

for proposals for a quasi-public, mixed-use 
development above a large underground parking 
garage downtown next to the Madison Municipal 
Building. The city received three proposals. In  
late May, a special city negotiating team recom-

mended the selection of a $40 million proposal 
by Stone House Development of Madison. Stone 
House’s proposal would have utilized a merit shop, 
ABC member company as the project’s general 
contractor.

“I think Stone House does good work,” Mayor 
Satya Rhodes-Conway was quoted in The Capital 
Times. “I think they put forward a really good 
proposal.”

That was before the city Finance Committee 
started receiving pressure from organized labor and 
unexpectedly delayed its decision.

Andrew Disch, political director with the North 
Central States Regional Council of Carpenters, was 
heaping big labor influence on the Madison City 
Finance Committee in May. Disch said the negotiat-
ing team didn’t consider hiring and compensation 
plans for each of the developers’ contractors in the 
selection process. He objected to a merit shop con-
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The Judge Doyle Square (Block 88) project in Madison. 

tractor being used by Stone House Development 
and exclaimed, “merit shop” was code for “attacking 
labor and working standards.” 

As a result of the influence of Disch and other 
union representatives, the three developers were 
asked to provide details on workforce training and 
compensation employed by each of their respective 
contractors, which the committee would consider 
at its June meeting. Stone House Development 

assured the committee that its contractor would 
meet or exceed workforce requirements set by the 
City of Madison, arguably some of the toughest in 
the nation. 

But Disch and other union representatives contin-
ued their pressure at the June Finance Committee 
meeting. 

“If the city is going to spend public money to build 
affordable housing, then the construction workers that 

“The irony here is we have communities talking about diversity 
and inclusion ...  and right off the bat they are discriminating 
against half of the companies because they are not union.”
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build that housing should be able to afford to live there 
as well,” said an outspoken and emotional Disch. 

The Madison assistant city attorney, meanwhile, 
advised the committee on the city’s wishes to require 
the use of organized labor and to set labor rates on 
the project. He concluded that to do so would be a 
clear violation of 66.0134, Wis. Stats. (Project Labor 
Agreement Neutrality on public projects): “… selecting 
a developer primarily based on a unionized workforce 

is no different than having a policy to that effect, 
which would be illegal,” Assistant City Attorney Kevin 
Ramakrishna wrote in his memo to the committee. 

Despite the recommendation for Stone House 
by the special city negotiating team and the as-
sistant city attorney’s cautiously stated warning not 
to violate the Project Labor Agreement Neutrality 
law enacted under Gov. Scott Walker in 2017, the 
Finance Committee voted for a different developer, 
Gebhardt Development, who indicated it would be 
using a union general contractor on the project. 

The Finance Committee’s recommendation ad-
vanced to the full common council the following eve-
ning. Prior to the council meeting, ABC of Wisconsin 
President John Mielke expressed concern about the 
Finance Committee’s actions in a letter addressed 
to the mayor and assistant city attorney.

“A casual observer of the Finance Committee 
proceedings of June 10, 2019 could conclude that 
members used other factors as a pretext to steer 
the decision away from the proposal recommended 
by city staff, which included non-union contractors,” 
Mielke wrote.

During the common council meeting, longtime 
Madison Alder Michael Verveer – also a member of 
the Finance Committee – said he was disappointed 
to see correspondence objecting to the decision from 
both ABC of Wisconsin and Stone House Develop-
ment. He called the correspondence “troubling” and 
took issue with any implication that labor relations were 
a major consideration in the decision. He said he was 
convinced the Finance Committee did nothing wrong. 

“We can lawfully take into account a company’s 
positive labor relations policies as a factor, among 
many others, in choosing a developer,” Verveer said 
on the floor of the council meeting. 

In what could be viewed as very troubling, 
Verveer also admitted he met with Gebhardt, the 
selected developer, privately in April.  

“I made a mistake I should have realized because 
I’ve been at this for so long,” Verveer said. “I want 
to say though, that this was one of a couple of 
topics that we talked about. We actually spent just 
as much, if not more time, talking about a different 
potential development that Gephardt is pursuing, 
perhaps, will be definitely pursuing and perhaps will 
be building, and proposing to us here someday in 
the fourth aldermanic district.”

The co-author of the Project Labor Neutrality 
law, state Rep. Rob Hutton, R-Brookfield, said he 
didn’t like what he saw from Madison’s elected 
officials. 

“This validates why the (PLA) issues had to be 
addressed,” Hutton said. “You have these activist 
common council members in these local communi-

“… selecting a developer primarily based on a unionized 
workforce is no different than having a policy to 

that effect, which would be illegal.”
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ties predisposed to structuring contracts at the 
disadvantage of others. 

“The irony here is we have communities talking 
about diversity and inclusion and not alienating 
anyone and right off the bat they are discriminating 
against half of the companies because they are 
not union,” Hutton added. “There is a hypocrisy of 
what they claim to be supporting.”

At the very least, it appears that the spirit of the 
Project Labor Neutrality law – strongly supported 
by ABC – has been violated. ABC of Wisconsin 
has filed a public records request with the City 
of Madison to seek documents and correspon-
dence between city staff and members of the 
common council and Finance Committee related 
to the Judge Doyle Square project, which will be 
reviewed to ensure no laws were violated. 

What can be learned for Design/Build?
The Judge Doyle Square project may provide 

some insight for contractors, legislators and 
taxpayers as we look toward the introduction of 
a construction delivery method for Wisconsin 
Department of Transportation (DOT) projects 
that does not include the lowest responsible 
bidder. 

With the proposed state budget signed into law, 
Wisconsin is moving ahead with initiating a pilot 
program for design-build highway projects. The 
proposal requires the DOT to keep a list of those 
highway projects that could be designed and built 
by the same contractor and allow the DOT to begin 
using design-build on six projects through 2025. 

This could be a big change for the way the 

DOT awards bids and delivers projects because it 
could replace the design-bid-build delivery method 
Wisconsin has always used for highway construc-
tion projects. 

“This (current) model works well for the various-
sized projects that they undertake,” said Dan 
Zignego of Zignego Company in Waukesha, which 
does a fair amount of highway construction. “It 
allows small, medium and large contractors to be 
eligible to bid on these projects.”

One argument against design-build is that it 
provides advantages to larger contractors who can 
do both the design and construction. 

“The design-build model will require the 
contractor to design the project and hence either 
hire engineering firms for that portion or employ 
staff engineers to do it,” Zignego said. “This is 
not economically feasible for the large majority of 
small- and medium-sized contractors.”

Zignego believes the DOT will reserve these initial 
pilot projects for more complex instances involving 
bridge construction or sewer and grading projects.

Many design-build proponents argue the delivery 
method is becoming the industry standard and call 
design-bid-build antiquated. Most states have al-
lowed the use of design-build on public construction, 
and Construction Dive estimates more than half of 
all projects in the U.S. will be design-build by 2021.

One ABC of Wisconsin member predicts design-
build will eventually make its way into municipal work. 

“It’s a slippery slope,” said Joe Daniels of Joe 
Daniels Construction, Madison, who prefers the 
hard bidding for public projects. “Once the DOT 
does it, soon municipalities will want to do it.” 

“It’s a slippery slope. 
Once the DOT does it, soon municipalities 

will want to do it.”
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To find out what else the Home and Highway  
has to offer, contact an Official Supplier  

of the Silver Lining. 

Visit thesilverlining.com for the name  
of the agency nearest you.

We can help you protect it with  
a Home and Highway®  policy 

from West Bend.

Not only will you have protection for your home, 
autos, and more, West Bend will give you a portion 

of your annual premium back in cash if you 
don’t have a claim all year. And because you’re a 

member of the ABC of Wisconsin, you could also 
receive a discount on your annual premium.

You have years of memories in this house. The most valuable things your family will ever own.

Celebrating 125 years of providing the  
Silver Lining to our valued customers.

Current state statute requires municipal projects exceeding 
$25,000 to be competitively bid. Daniels is fine with design-build 
being used with private money; he’s just concerned when it comes 
to using taxpayer money.

This also happens to be ABC of Wisconsin’s position, which advo-
cates open and transparent competition on public construction projects. 

“All things are not equal in design-build,” Daniels said. “Everyone 
does not have the same chance at the work or given the same op-
portunity. It’s going to cost taxpayers more money because it will limit 
competition.” 

While many claim design-build saves money, there is no empirical 
evidence – with statistically-significant results – to support this claim. 
Conventional wisdom is fewer contractors in any delivery method has a 
tendency to drive prices higher, not lower, by stifling competition. 

The design-build selection process, for contractors who can 
handle design-build, is made using many subjective criteria, such 
as qualifications, capabilities and experience. The process be-
comes less transparent and more subjective for everyone involved, 
including taxpayers. Government agencies have more flexibility, 
and biased selections can be justified as “best value” or “best op-

tion.” There is no third-party design firm providing oversight for the 
owner (taxpayer). 

Critics of the record levels of referendum spending on school 
construction projects in Wisconsin during the last few years feel the 
same way.  Currently, school projects do not require competitive 
bidding, which encourages public criticism of the lack of transpar-
ency and accountability for taxpayers. Critics argue taxpayers do 
not always know exactly what they are getting for their money and 
there are no real checks and balances. 

The design-build procurement approach gives taxpayer-
funded institutions or agencies more discretion in awarding 
contracts. That discretion can lead to more deliberation on the 
prudent use of taxpayer dollars and resources besides looking 
at only the bottom line number, but it can also lead to influences 
from other subjective preferences. In the Judge Doyle Square 
instance, the common council chose the developer using many 
different criteria, but unfortunately, one was labor preference. 

As Daniels said, when design-bid-build is not used on public 
projects, there’s a strong likelihood for favoritism.  

“It’s a PLA, only in a different way.”
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ARE YOU COMPETING FOR 
A SKILLED WORKFORCE?
ABC’s Dental Plan Can Help Your Firm

Request your free quote today!

(800) 621-2993 
ABCInsuranceTrust.org

Recruit and Keep Quality Employees 

• Rates guaranteed until 2022
• Exclusively for ABC member firms
• Multiple plan designs to fit your needs and budget
• Enhanced $5,000 annual maximum available
• Access to extensive MetLife network

EVENT
REMINDERS

TIMBER RATTLERS GAME
July 18, Appleton

CRANE OPERATOR  
CERTIFICATION
July 22-26, Sun Prairie

FIRST AID/CPR  
TRAINING
July 24, Kenosha

SOCIAL MEDIA  
FOR CONTRACTORS
July 25, Madison and online
 

•

•

•

•

NETWORKING  
SOCIAL
July 25, Racine

10-HOUR OSHA
July 26, Appleton Area

FIRST AID/ 
CPR TRAINING
July 31, Pewaukee

FIRST AID/ 
CPR TRAINING
Aug. 1, Madison

•

•

•

•

10-HOUR OSHA
Aug. 2, Madison
 
10-HOUR OSHA
Aug. 5, Eau Claire
 
LA CROSSE QUEEN CRUISE
Aug 8, La Crosse
  
NETWORKING SOCIAL
Aug 22, Sheboygan Falls

FIRST AID/CPR TRAINING
Aug. 23, Appleton Area

•

•

•

•

•
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I have loved the law for pretty much as long as I can remember.

My career has been almost exclusively commercial litigation at 
one of the state’s oldest and finest law firms – Reinhart Boerner 
Van Deuren. I’ve represented parties in courts across the country, 
in both state and federal tribunals. I’ve tried jury cases, I’ve argued 
before both state and federal Courts of Appeals, I’ve argued at the 
Wisconsin Supreme Court, and appeared before the United States 
Supreme Court.

And yet, to this day, I can’t walk into a courtroom without my heart 
skipping a beat. I have always stood in awe of the judiciary. Part 
of that awe comes from my understanding that law lies at the very 
foundation of civilization.

And the courts have an indispensable role in upholding the rule 
of law. With this in mind, I would like to touch briefly on truths about 
three particular subjects, and how necessary those truths are to 
serving as a faithful jurist. 

 The Rule of Law
Let’s start with the rule of law, the enforcement of which is the 

reason our court system exists. “The rule of law” – have you heard 
that phrase used before? It’s a phrase so dry it nearly demands 
unkind comparisons to a desert. But if it ever fails, you’ll soon cry out 
for its return as desperately as the parched Saharan traveler begs for 
a taste of water.

The rule of law is the fount of societal stability. It is the promise 
of method and structure in the relationship between a population 
and its governors. It is the bane of arbitrariness and the guarantee 
that reason may inform how we choose to order our affairs. It is the 
ballast that keeps our lives from being upended by the stormy and 
unpredictable passions of officeholders and bureaucrats. It is the 
bringer of order, without which no liberty is possible.

The rule of law is ancient, and yet a mere babe. For several millen-
nia it has struggled for purchase on this world, sometimes success-
fully, most often not. It enjoyed a fitful relationship with ancient tribes 
in the Middle East. It rose in Athens, died in Rome, found new life in 
England and died there, too, only to sprout again in the United States 
and in other scattered places around the globe. It is a precious com-
modity, and yet where it exists it seems so ordinary that we barely 
give it thought. It will not stay where it is not loved, and it will abandon 
us the instant our attention falters.

 The Judicial Role
In its infancy, the United States understood the centrality of the rule 

of law to a just and orderly society. In fact, we constructed our govern-
ment so that it would express this principle in every element. We gave 
it three distinct branches, each with a discrete function corresponding 
roughly to the temporal framework within which it works. And we as-
signed them specific responsibilities that, if honored, would prevent the 
government from second-guessing the wisdom of our decisions.

Thus, in our system it is peculiarly the legislature’s province to 
address the future. It determines what the laws shall be that will 
govern tomorrow’s actions. The executive concentrates on the 
present; He decides what shall be done, today, to properly carry the 
existing laws into effect. The judiciary takes for itself matters of the 
past. The judiciary compares what has already happened against the 
laws as they existed at the time the acts occurred, and then – to the 
extent possible – it adjusts the parties’ circumstances to match what 

By Justice Dan Kelly — Wisconsin Supreme Court

THREE 
TRUTHS 
TO BE A 

FAITHFUL 
JURIST

Justice Kelly (right) is running for State Supreme Court. The election is April 2020.
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they would have been had they followed the rules. The court only 
enforces adherence to the laws – it does not question the wisdom or 
desirability of those laws or the results they produce. In honoring this 
limitation, the judiciary thereby protects the most critical aspect of the 
rule of law.

 “Judges,” someone once said, “are like umpires[; they] don’t make 
the rules, they apply them.” That’s a useful description of how judges 
are supposed to act.

It is because of the judiciary’s backward-looking function that a 
judge may legitimately be nothing more than an umpire. Changing 
the decisional standard after the act has already occurred is, by 
definition, antithetical to the rule of law. So, for example, it is unjust to 
change the strike zone after delivery of the pitch because it prevents 
the pitcher from knowing where to throw the ball.

Conceptually, the court does its work in a museum of sorts. Its 
mind ranges over things already done, actions that are matters of 
historical fact before they ever come to the court’s attention. And the 
laws it applies must be artifacts it finds there, too; it must bring noth-
ing into the museum. This commitment ensures that our behavior 
will be judged only according to the rules of which we had reason to 
know when we acted.

But when the court replaces the laws it finds in the museum, it 
banishes the rule of law. We are then judged by law that did not exist 
when we chose our actions, making it impossible to know whether 
today’s legal choices will be declared illegal once they become 
tomorrow’s history. That is why a jurist’s first commitment must be to 
never change what he finds in the museum. But if we maintain the 
museum’s sanctity, then – and only then – will the court preserve, 
and not endanger, our liberties.

If we don’t carry new rules of decision into the museum, we won’t 
have anything to fear from the courts. As Alexander Hamilton explained 
(if only I had the talent to rap this passage when delivering speeches): 
“Whoever attentively considers the different departments of power 
must perceive, that, in a government in which they are separated from 

each other, the judiciary, from the nature of its functions, will always be 
the least dangerous to the political rights of the Constitution; because it 
will be least in a capacity to annoy or injure them ... It may truly be said 
to have neither FORCE nor WILL, but merely judgment ...” (Federalist 
Papers, No. 78). It is the nature of the court’s function that makes it the 
least dangerous. The corollary to this must be that if the court goes 
beyond the judicial function that it will become dangerous.

 The Public’s Role
I saved the best truth for the end. And it is this: The office I occupy 

is not really about me at all. It is about you, the citizens of Wisconsin 
and the United States, and the law you give us.

You are the givers of the law, whether through the positive law you 
authorize your representatives to enact, or the common law. You are 
the ones from whom I now borrow the authority to carry out the func-
tion of the court. It is to you and the law that I answer. And you and 
the law have every right to expect of me the cardinal characteristic of 
a good and faithful jurist: Humility.

Humility, it turns out, is easier to live, and much more fulfilling, 
when the one before whom you are humble, is deserving of respect 
and admiration. What a joy and honor to serve you and the law as a 
justice on your Wisconsin Supreme Court.

Justice Kelly and his family. Kelly was appointed by Gov. Walker in 2016. Justice Kelly at the range.
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By Josh Levy & Bob Sanders — 

Attorneys, Husch Blackwell, LLP

The legal landscape in the U.S. relating to marijuana 
laws changes by the day as more states legalize the 
use, possession and sale of marijuana in some form, 
including our neighboring states of Illinois, Michi-
gan and Minnesota.  To date, 33 states have legalized 
marijuana for medical use, 11 states have legalized marijuana 
for recreational use by adults over the age of 21 and Canada has 
legalized the sale of marijuana at the federal level.  Yet, federally in 
the U.S. cannabis (marijuana) remains a controlled substance as a 
Class I drug under the Federal Controlled Substances Act.

Marijuana laws in Wisconsin
Marijuana use is unlawful under Wisconsin law for medical 

and recreational purposes. Two of the common biologically active 
compounds in the marijuana plant are tetrahydrocannabinol (THC) 
and CBD. THC is a psychoactive compound, Class I controlled 
substance and illegal to possess or attempt to possess under Wis-
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consin law. Unlike THC, CBD does 
not cause a high.  In 2017, Wisconsin 
amended its laws to legalize the use 
of CBD in a form that lacks any psy-
choactive effects, for the sole purpose 
of treatment of a medical condition. 
Wisconsin law requires patients using 
CBD to obtain certification from their 
physician regarding use of CBD to 
treat a medical condition.

Employment issues and 
marijuana use

In contrast to Wisconsin, all of the 
states surrounding Wisconsin, as well 
as Canada, have legalized marijuana 
for medical or recreational purposes or 
both.  This reality leads to the conceivable situation of an employee 
lawfully using marijuana outside of working hours in a state that 
has legalized marijuana.  Upon returning to Wisconsin, however the 
employee risks testing positive for marijuana use in a drug screening 
test because the marijuana metabolites remain detectable in the body 
anywhere from three to more than 30 days prior to drug screening. 
Employers should be aware that Wisconsin law strongly supports the 
employers’ right to enforce workplace drug policies. 

The Wisconsin Fair Employment Practices Act (WFEA) protects 
employees from discrimination in employment in the event of the 
use or non-use of lawful products off the employer’s premises 
during non-working hours.  Marijuana is not a lawful product in 
Wisconsin, and therefore, its use is not protected by the WFEA.  

Creative attorneys may attempt to argue that the use of marijua-
na in states like Michigan (where marijuana is a lawful product) is 
protected under the WFEA.  However, the WFEA explicitly excepts 
from the protection lawful activity that:

• Conflicts with a federal or state statute; 

• Impairs an individual’s ability to undertake adequately the job-
related responsibilities of their employment;  

• Conflicts with a bona fide occupational qualification that is rea-
sonably related to the job-related responsibilities of an individual’s 
employment; or

• Creates a conflict of interest or the appearance of a conflict of 
interest with job related responsibilities of the individual’s employment.

Under the conduct that results in 
“on the job” impairment exception, an 
employer is justified in taking adverse 
employment action against an em-
ployee whose lawful use of marijuana 
in another state resulted in on-the-job 
impairment. Similarly, the WFEA 
does not diminish an employer’s right 
to take adverse employment action 
against an employee who tests posi-
tive for marijuana use, whether or not 
the employee is impaired at work, if 
such usage conflicts with a bona fide 
occupational qualification reasonably 
related to the job, such as safety con-
siderations, or even creates the ap-
pearance of a conflict with job-related 

responsibilities. Of course, the most obvious exception is that the 
use of marijuana conflicts with federal and Wisconsin law.

Is medical marijuana use protected under the ADA?
No. Under federal disability laws, the federal status of marijuana 

as a Class I controlled substance prevents the ADA from protect-
ing an employee who uses marijuana to treat a disability because 
the use of illegal drugs is not protected by the ADA according to 
EEOC guidelines.  

Create a drug policy
The current state of Wisconsin marijuana laws provides employ-

ers with the ability to adopt a drug policy that fits their workplace 
demands, including prohibiting the use of marijuana consistent 
with state and federal law.  Employers should adopt the following 
best practices to avoid employment disputes relating to the use of 
marijuana: 

• Clearly communicate the drug policy and the use of drug 
screening tests to employees

• Clearly and consistently apply the drug policy

• Modify job descriptions that have a safety component or 
require drug screening tests

• Identify the consequences for appearing at work under the 
influence of drugs including marijuana or testing positive for 
marijuana. 

33
11

TO DATE

STATES HAVE LEGALIZED 
MARIJUANA FOR 

MEDICAL USE

STATES HAVE LEGALIZED 
MARIJUANA FOR RECREATIONAL 

USE BY ADULTS OVER 
THE AGE OF 21 

For questions regarding your drug policy, contact Josh Levy or Bob Sanders at Husch Blackwell, LLP.
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LaVar Ball, an infamous father of a basketball star 
in the National Basketball Association (NBA), got 
himself in trouble recently.  A female ESPN reporter 
was conducting an interview and told him that she 
wanted to “switch gears” and discuss another topic.  
Ball, who is infamous because of his boisterous na-
ture and outlandish comments, responded by saying, 
“You can switch gears with me any day.” The female 
reporter was shocked by Ball’s awkward comment 
and told him to “stay focused.”  ESPN later labeled 
Ball’s words as “completely inappropriate” and has 
taken steps to keep him from being interviewed 
on the network.  Ball contends that his comments 

were not sexual in nature and that the whole thing is 
overblown.  

We live in a new world with respect to sexual 
harassment since the “Me Too” movement started 
almost two years ago.  Following allegations of sexual 
assault against movie mogul Harvey Weinstein, popu-
lar Hollywood icons shared their own experiences of 
sexual assault and/or sexual harassment.  Their goal 
— to draw attention to the prevalence of the issue — 
hit its mark.  The attention given to sexual harassment 
in the past two years has surpassed that of the previ-
ous three decades.  It is on everyone’s radar now and 
needs to be on employers’ radar as well.

COMPANY-
SPONSORED 

SOCIAL EVENTS IN THE

ME 
TOO
ERA

By Tom O’Day — Attorney, Godfrey & Kahn, S.C.
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History of Sexual Harassment in the Law
Sexual harassment is not, of course, anything new.  Discrimina-

tion on the basis of sex was outlawed with the passing of the Civil 
Rights Act of 1964.  Courts, however, took a fair amount of time 
to come around to the idea that harassment based on sex was 
covered by the law.  Eventually, in the late 1980s and early 1990s, 
the U.S. Supreme Court addressed the issue.  

Wisconsin law includes an express prohibition on sexual 
harassment.  Sexual harassment is defined in the statute as: (1) 
unwelcome sexual advances; (2) unwelcome requests for sexual 
favors; (3) unwelcome physical contact of a sexual nature; or (4) 
unwelcome verbal or physical conduct of a sexual nature.  Wis. 
Stat. § 111.32(13).  The statutes go into even greater detail by 
defining “unwelcome verbal or physical conduct of a sexual nature”  
as the (1) deliberate, repeated making of unsolicited gestures or 
comments of a sexual nature; (2) the deliberate, repeated display 
of offensive sexually graphic materials which is not necessary for 
business purposes; or (3) deliberate verbal or physical conduct of 
a sexual nature, whether or not repeated, that is sufficiently severe 
to interfere substantially with an employee’s work performance or to 
create an intimidating, hostile or offensive work environment.  Wis. 
Stat. § 111.32(13).

In the “Me Too” era, employers must take note of sexual harass-
ment.  The newfound attention to the issue has led to an increase 

in allegations of sexual harassment, litigation surrounding the issue 
and awareness among employees.  

Employers can take steps to identify and prevent sexual harass-
ment.  In fact, federal law provides incentive to do so.  The U.S. Su-
preme Court has, in some instances, limited an employer’s liability 
in sexual and other unlawful harassment cases when the employer 
has an anti-harassment policy in place, actively promotes the policy 
to its employees, and ensures that employees can easily follow the 
guidelines established in the policy.  In addition to taking steps to 
train and establish policies surrounding sexual harassment, employ-
ers should take proactive steps to eradicate sexual harassment from 
the workplace in all forms.

The Power of Perceived Sexual Harassment
Recently, I was in the store of a large national retailer waiting for 

service.  There were three employees present in the store behind a 
large counter, and one of the employees, the lone female, said to the 
other two:  “Goodnight you little monkeys, I am heading out.”  One of 
the two male co-workers replied:  “If we are the monkeys, does that 
make you the witch?”  There was awkward silence, not just from me.  
I looked up to see the expression on the female employee’s face and 
saw shock, before she laughed it off and walked out saying another 
banal “goodbye.”

Was the male employee’s joke about the female being the “witch” 

PERCEPTION MATTERS, AND THE PERCEPTION 
REGARDING SEXUAL HARASSMENT HAS CHANGED.
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An Ozaukee County theft-by-

contractor case is on its way to 

becoming a prime example of the 

difficult path private citizens must 

trod when trying to prove they’ve 

been defrauded by a homebuilder.

The Ozaukee District Attorney 

filed a criminal complaint on Nov. 

9 against Timothy Rigsby, the own-

er of the Delafield-based home-

building company Rigsby Group, 

alleging that Rigsby had misappro-

priated money provided in trust for 

the construction of a custom-built 

house in Mequon. Rigsby faces one 

felony count of theft by contrac-

tor over suspected trust-account 

violations that occurred while he 

was building the house for James 

and Michelle Friedman, a married 

couple who hired Rigsby in the 

summer of 2013.

According to documents filed in 

a related civil case, Rigsby had told 

the Friedmans that the house would 

be built using a cost-plus method. 

In essence, that meant he would 

pass on to the couple any labor and 

materials expenses incurred on the 

project.
On top of that, Rigsby Group 

would get a fee amounting to 10 

percent of the house’s total cost. 

Rigsby also gave the Friedmans a 

guarantee that the project’s price 

tag would not exceed $1.26 mil-

lion, according to the civil com-

plaint.
To make sure Rigsby had the 

money needed to pay subcontrac-

tors while the work was proceed-

ing, the Friedmans took out a 

roughly $1 million bank loan, as 

Homebuyer 

beware

Please see BEWARE, page 2

Case highlights difficulties 

of proving theft by contractor

Dan Shaw
dan.shaw@dailyreporter.com

Construction contractors many 

times refuse to a little bitter cold 

stop them from working. Nor 

should they, say occupational 

safety experts, so long as they 

remember to take some basic 

precautions.

On at least two days at the be-

ginning of this week, thermom-

eters across the state registered 

temperatures that were only in 

the single digits. With the wind 

chill, it felt at times as if it were 

far below zero.

Although not unusual for a 

Wisconsin winter, the tempera-

tures do put outdoor workers at 

risk of suffering from various 

injuries and illnesses, accord-

ing to information provided by 

Wisconsin Onsite Consultation 

program.

“The most important part 

about cold weather ... is to stay 

dry,” said George Gruetzmacher, 

an industrial hygiene consultant 

with the program. Any moisture 

on skin or clothing “will make 

the cold weather significantly 

worse.”

WisCon receives money from 

the Occupational Safety and 

Health Administration and Uni-

versity of Wisconsin State Labo-

ratory of Hygiene, and provides 

free health and safety consulta-

tions to small- and mid-sized 

employers. The organization 

warns that outdoor workers are 

mainly at risk of suffering from 

four types of what it calls cold 

stress: hypothermia, frostbite, 

trench foot and chilblains.

Hypothermia kicks in when 

a person’s internal body tem-

perature drops to 95 degrees or 

less, and can lead to confusion, 

slurred speech, loss of con-

sciousness and death.

Frostbite results from the 

THE COLD TRUTH
Low temps bring safety concerns to outdoor projects

Alex Zank
alex.zank@dailyreporter.com

Miron Construction’s Jeremy Meverden battles the weather as he installs blocking along an elevator shaft during a recent 

below-freezing day at the One Menasha office building project. 
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Please see COLD, page 3

“There’s a lot more planning that takes place today than a decade or two 

ago in preparing for winter.” KEVIN HILDEBRANDT, 

Miron Construction’s director of risk management
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Do you feel like something’s missing?

sexual harassment?  Was LaVar Ball’s comment of “You can switch 
gears with me any day” sexual harassment?  Does it matter?

Legally, it is unlikely that either comment was technically “sexual 
harassment.”  It still matters.  Even though the comments may not 
have been technical sexual harassment, they were perceived to 
be inappropriate.  Employers must make every effort to keep com-
ments such as these from happening in the workplace.  Perception 
matters, and the perception regarding sexual harassment has, as 
noted above, changed.

Even perceived sexual harassment can result in staggering costs 
to an employer.  On a number of different levels, perceived sexual 
harassment disrupts the workplace.  It causes stress and angst 
between at least two employees, and assuming your company is 
not free of a rumor mill or gossip, it will likely be a story told to many 
other employees.  Each of those employees will take a side, and the 
stress, angst and disruption will multiply.  Damaged relationships 
at work make for poor production, impacting the bottom line.  In 
addition, there is an economic cost of perceived sexual harassment.  
The time it takes to address the issue—hearing a complaint, inves-
tigating the complaint, seeking resolution, potentially dealing with 
the legal system—is all a drain on time and another disruption to 
productivity.  There is also the legal cost, even for perceived sexual 

harassment that is not technically sexual harassment under the law.  
An employee can easily file a complaint with the Equal Employ-
ment Opportunity Commission or Wisconsin Equal Rights Division.  
When the government agencies get involved, the time and expense 
of addressing the complaint increases even more. 

What may be an innocuous comment or joke by one person may 
be perceived very differently by another person.  This is what hap-
pened in the matter involving LaVar Ball, and it was what apparently 
happened in the situation that I witnessed first-hand in the retail 
store.  Different perceptions of a joke or comment are especially 
acute when a comment or joke is made by a male to a female.  It 
is heightened even more when the joke or comment is made in the 
workplace or at an event tied to the workplace.

Sexual Harassment at Company Sponsored Social Events
The relaxed atmosphere of a company picnic, company din-

ner or other social event sponsored by a company lends itself to 
inappropriate comments that may be actual or perceived sexual 
harassment.  When alcohol is involved, the likelihood of some fool-
ish comment or joke increases exponentially.  In this atmosphere 
especially, an employer is wise to take proactive steps to prevent 
these types of issues from occurring.  
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Unlawful harassment training, including sexual harassment 
training, is something that every employer should require of its 
employees on a regular basis.  The training should make clear 
that unlawful harassment, including sexual harassment, can take 
place outside of the four walls of the office.  Employers can be, 
and have been, held liable for sexual harassment that occurred at 
company-sponsored events held off site.  Regardless of where the 
event occurs, if it has a connection to the workplace, an employer 
has potential liability for harassment that occurs.  Regular training 
is a must for all employers, and it should make clear to employees 
that expectations for appropriate behavior are the same at company 
events, just as they are in the office.

A reminder from the company ahead of the company-sponsored 
event is also a proactive step to prevent real or perceived sexual ha-
rassment from occurring.  This does not need to be a formal memo 
telling employees not to engage in sexual harassment, but can be 
a simple email to employees reminding them that the company’s 
normal rules for conduct and behavior toward one another apply at 
social events just the same as in the office.  

Task your managers to be especially vigilant for perceived or 
real sexual harassment at company-sponsored events.  These 
management employees should already have this responsibility in 

the workplace.  Make sure they understand that the responsibility 
also attaches at company-sponsored events.

Finally, think about regulating the flow of alcohol at the event.  
Advance drink tickets, limits on hard alcohol, trained bartenders 
and other steps can be taken to lower the risk that an individual 
is imbibing to the point that greatly increases the chance for them 
to say or do something stupid.  Depending on the culture of the 
past events, you may hear grumbling about these steps (“I can’t 
believe we are getting drink tickets!”) but the message will get 
through.

Once at the event, take steps to respond to inappropriate com-
ments or actions, even if they might not rise to the level of technical 
sexual harassment.  If you hear someone make a comment similar 
to what LaVar Ball said, or if you hear a joke that is tied to the 
gender of a co-worker, take steps to make sure that you put an end 
to it immediately before it escalates.

Even inappropriate but not-yet-illegal jokes and comments can 
have a significant negative impact on a company.  There is no great-
er breeding ground for those types of mistakes than the company-
sponsored social event.  In the “Me Too” era, employers are wise 
to take proactive steps to prevent unlawful sexual harassment, and 
even just inappropriate comments, from happening.  
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 3M Company
Ryan Speth
Phone: (608) 215-6412
Description: Supplier
Sponsor: Troy Carlson, McClone
Beam Club Members-to-date: 13

 Bay Electric Systems Service, Inc.
Gary King
230 Keel Court, P.O. Box 451 
Sturgeon Bay, WI 54235
Phone: (920) 743-7680
Description: Electrical Contractor
Sponsor: Lee Basten, Eagle Mechanical
Beam Club Members-to-date: 1

 Brownfield Enviornmental  
 Engineering Resources
Bradley Brown
645 Third St. Suite 250 
Beloit, WI 53511
Phone: (608) 856-5434
Description: Engineering Firm
Sponsor: Stan Johnson, A.C.E. Building 
Service, Inc.
Beam Club Members-to-date: 27

 Cunico Electric, LLC
Brandon Cunico
237490 N. Troy St. 
Wausau, WI 54403

Phone: (715) 675-4555
Description: Electrical Contractor
Sponsor: Tom Altmann, Altmann Construction 
Co., Inc.
Beam Club Members-to-date: 37

 Gericke Plumbing
Trent Gericke
N5132 County Road D 
Helenville, WI 53137
Phone: (920) 650-0506
Description: Plumbing Contractor
Sponsor: Dan Bertler, Supreme Structures Inc.
Beam Club Members-to-date: 34

 Home Pro Digital
Catherine Wilson
P.O. Box 105 
Mayville, WI 53050
Phone: (262) 720-3939
Description: Website/Online Marketing
Sponsor: Casey Malesevich, Sure-Fire, Inc.
Beam Club Members-to-date: 2

 Rick Groeschl Plumbing LLC
Rick Groeschl Jr.
W5325 Lane Road 
Malone, WI 53049
Phone: (920) 960-5157
Description: Plumbing Contractor
Sponsor: Jay Zahn, R&R Insurance Services, 
Inc.
Beam Club Members-to-date: 41
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 Brad Olson Electric, LLC
Brad Olson
1203 Hoeschler Drive 
Sparta, WI 54656
Phone: (608) 269-7117
Description: Electrical Contractor
Sponsor: Brian Wieser, Wieser Brothers General 
Contractor, Inc.
Beam Club Members-to-date: 43.5

 Godfrey & Kahn, S.C.
Zach Bemis
P.O. Box 2719 
Madison, WI 53701
Phone: (608) 284-2224
Description: Law Firm 
Sponsor: Dan Bertler, Supreme Structures Inc.
Beam Club Members-to-date: 35

 Maxwell-White Plumbing Inc.
Josh Maxwell
W3032 County Road B 
West Salem, WI 54669
Phone: (608) 786-4004
Description: Plumbing Contractor
Sponsor: Eric Bauer, Brickl Bros., Inc.
Beam Club Members-to-date: 16.5

 McShane Construction Company
Alison Gorham
25 W. Main St., 5th Floor 
Madison, WI 53703
Phone: (608) 977-2009
Description: General Contractor
Sponsor: Greg Jones, Dave Jones, Inc.
Beam Club Members-to-date: 18

 Powerhouse Plumbing LLC
Edward Lemke
6650 W. State St. #D311 
Wauwatosa, WI 53213
Phone: (262) 391-2953
Description: Plumbing Contractor
Sponsor: Jay Zahn, R&R Insurance Services, Inc.
Beam Club Members-to-date: 42

 R Plumbing LLC
Ryan Kohlhoff
207 Silver Drive 
Watertown, WI 53098
Phone: (920-253-5311
Description: Plumbing Contractor
Sponsor: Casey Malesevich, Sure-Fire, Inc.
Beam Club Members-to-date: 3

LYCON  INC
Concrete/Aggregate

800-955-7702 • 800-955-8758 • 866-575-1389    
Mortar/Building Materials

877-599-5090

www.lyconinc.com

LYCON INC. is a family owned supplier of
ready mix concrete, masonry mortar and
building materials serving Wisconsin. We

are committed to providing quality
products and services to our customers.

• READY MIX CONCRETE
• MASONRY MORTARS

• BUILDING PRODUCTS FOR THE 
CONCRETE AND MASONRY CONTRACTOR

• AGGREGATES FOR THE CONSTRUCTION INDUSTRY
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Built on Experience. 
Driven by Results.
R&R’s Construction & Bonding 
Division is framed around 
experienced professionals who 
have dedicated their knowledge 
and careers to the industry.

myknowledgebroker.com/construction

Jay Zahn 
Bond Specialist

262.502.3829

Dan Scheider 
Commercial Account Exec.

608.512.8174

Dan Maurer 
Commercial Account Exec.

262.953.7213

Brad Stehno 
Commercial Account Exec.

262.953.7226



STAND 
TALL
Now accepting 
entries for 
ABC’s 2019 
Projects of 
Distinction 
Awards

AND BE 
RECOGNIZED

Details available at www.abcwi.org/POD2019


